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Mechanical and Digital Phonorecord
Delivery Rate Adjustment Proceeding
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UNITED STATES COPYRIGHT ROYALTY JUDGES

Washington, D.C.
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Copyright Royal@ Board

) Docket No. 2006-3 CRB DPRA

)
)

RIAA'S UNOPPOSED MOTION TO INVOKE THK PROTECTIVE ORDER IN
CONNECTION WITH COPYRIGHT OWNERS'RIAL EXHIBIT 415

The Recording Industry Association of America ("RIAA") respectfully requests that the

Copyright Royalty Judges apply the protective order to certain limited portions of Copyright

Owners'rial Exhibit 415, which was admitted into evidence on May 20, 2008. The Copyright

Owners and DiMA have each indicated that they do not oppose this motion.

Trial Exhibit 415 is a licensing agreement between Sony Music and Zingy, Inc., a

distributor of mastertones. RIAA did not seek application of the protective order to this

agreement at the time it was moved into the record because RIAA had not received advance

notice that the Copyright Owners might seek to introduce the agreement into the record and

therefore had not had an opportunity to determine whether the agreement was current. As set

forth in the attached Declaration of Mark Eisenberg ("Declaration"), the agreement is in fact

current. Declaration $ 3.

The limited portions of this agreement that RIAA seeks to protect are set forth in

Appendix A of this Motion. Each of the terms that RIAA seeks to protect is a term that was

individually negotiated between Sony BMG and Zingy. The disclosure of these terms could

cause competitive harm to Sony BMG because it could give Sony BMG's competitors and

potential business partners valuable insight into Sony BMG's confidential license negotiation

strategies. Declaration $ 4. (A complete copy of the agreement, with proposed redactions



marked, is set forth at Exhibit A to the Declaration.) They are precisely the sort of licensing

terms that this Court has typically protected in current commercial agreements in the course of

this proceeding. Accordingly, the Court should grant this motion and extend the protective order

to Copyright Owners'rial Exhibit 415.

For the foregoing reasons, RIAA respectfully requests that the Court extend the

protective order to the portions of Copyright Owners'rial Exhibit 415 that are set forth in

Appendix A.

Respectfully Submitted,

Paul M. Smith (E)C BarP4'05)
Thomas J. Perrelli (DC Bar 438929)
Steven R. Englund (DC Bar 425613)
David Handzo (DC Bar 384023)
Molly J. Moran (IL Bar 6256421)
J'ared O. Freedman (DC Bar 469679)
Jenner A Block LLP
1099 New York Avenue, N.W.,
Suite 900
Washington, D.C. 20001-4412
tel. (202) 639-6000
fax (202) 639-6066
psmith@jenner.corn
tperrelli@jenner.corn
senglund@jenner.corn
dhandzo@jenner.corn
mmoran@j enner. corn

j freedman@j enner.corn

Counselfor RIAL

June 13, 2008



Proposed Redactions to Copyright Owners'rial Exhibit 415:

$ 2, lines 2-4

'II 4(a), lines 6-7

'II 6(a), line 1

'II 7, line 3

'II 8(a), lines 1-2

'mI 8(b), lines 1-2

'II 9, line 1

'II 12„ lines 6-15

'II 13, all
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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES

Washington, D.C.

In the Matter of

Mechanical and Digital Phonorecord
Delivery Rate Adjustment Proceeding

)
)

) Docket No, 2006-3 CRB DPRA

)
)

DKCLARATION OF MARK KISKNBKRG

1. My name is Mark Eisenberg. I am the Executive Vice President for Business and Legal

Affairs of the Global Digital Business Group of Song BMG Music Entertainment {"Sony

BMG"). I testified in this proceeding on May 13, 2008.

2. I understand that in connection with another witness, the Copyright Owners introduced

into the record Copyright Owners'rial Exhibit 415, which is a licensing agreement

between Sony Music and Zingy, Inc, {"Zingy"), a distributor ofmastertones. A copy of

that agreement is attached at Exhibit A to this declaration,

3. This agreement is a current agreement of Sony BMG, Although the agreement has

expired on its face, the parties continue to operate pursuant to its terms.

4. The agreement attached at Exhibit A contains brackets around certain terms of the

agreement. Each of these terms was specifically negotiated between Sony BMG and

Zingy and remains in effect today. The public disclosure of any of these terms could

cause competitive harm to Sony BMG because it could give Sony BMG's competitors

and potential business partners valuable insight into Sony BMG's confidential licensing

negotiation strategies.
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5. I declare under penalty of perjury that the foregoing is true and correct.

Date:
Marek Hisenberg

/
j
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Sony Music Entertainment li ..

i
(

June 16, 2004

VtA MESSENGER

CO Triai
E~. 415

Q1RI IgQCKXO

l%X R1& 4934teCO

~ecwymus~

Andy Yolanakls
SVP Business Development
Zingy Mobile Media
156 Fifth Avenue, PH3
New York, NY 10010

Re: Zln Rin tone Sale A reernents SMU04- 3 2
Dear Andy:

Enclosed please find one {1) fufl~xecutad original of the above-
referenced agreement for your files.

Best regards,

Matthew Lansburg
Senior Counsel

Enclosures

cc: t,. Kanusher

RLAA 0050582
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)
(

Sony Music, A Group of
Sony Music Entertainment inc,

550 Madison Avenue
New York, New York100224245

As of June 3, 2004

Zingy Inc.
156 Fmh Avenue. Penthouse 3
New York, NY 1001o

Gentlemen/Ladies:

Until. if ever, superseded by a fully executed Iong-form agreement in connection with
the subJect rnatter contemplated by this letter agreement (the "Oeffnftfve Agreement ),
thf8 letter, when fully executed, wfff constitute the entire agreement between Sony
Music, a Group of Sony Mush Entertainment Inc. { Seller" or "Sony") and Zingy Inc.
( DlstHbutor'r you") regardfng. ~ft r @gal, the safe of various mobile products by Seller
throggh Distributor to Distributor's customers via the Approved Distnbution Channels
(defined below). Notwithstariding the foregoing. the paNes hereby agree to negotiate ln
good faith with respect to fhe provisions to be included in the Definitive Agreement
(other than those set forth In this letter agreement, ail of whhh are nonnegotiable and
agreed); provided. however, that the failure or refusal of Distributor or Seller to enter
into such Deffnftive Agreement wiff not in any manner impede or compromise the
enforceabilfty and effectiveness of this letter agreement.

1. ~PledllC
(a) Distributor vdll be authorized to sell the following types of mobie products (the"Products ), each tNe, respectively, on a stand-atone basfs and not bundled ar coupled

together with other mobile or other products, in accordance with such specifications
governing the fbrm, format and DRM (and related settings) as Seller approves In wHtfng
in advance in each instance(

o Master Rlngtones, each comprising a 20 lo 3Mecond audio cffp excerpt of a
master recording.

Celebrity Voice Ringers, each cornprfslng a 3 to 30 second recordfng of a
spoken greetfng or message, which may or may not be set to musk or include
instrumental or other musfcal accompaniment. Celebrity Voice Rfngers may
Include, without limitation. voice greetings and other spoken word products
recorded by Sony Musfc arllsts and other cefebHtfes.

10: 242296 v. 7 MsL [SMU 04 131.2(i)I
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(b} Each Product, respecffvefy, shaN be distributed by Dfstributor on a stand-
( . alone basis and nat bundled or coupfed together with other mobile or other products

and/or services, In accordance with such specillcaNons governing the form. format and
DRM (and related settIngs) as Seller approves in wrNlng in advance; provided, however„
that the offering of Products for sate, each, respectively, on a standafone basis, together
with offerings for each of the other master ringtones, voice rfngers and artist images in
respect of which Distributor has dfstrlbvtfan rights in lhe Territory and farm a part of
Dfstrlbutar's content catalog af mobffe products, shall not, by that reason alone. be
deemed 'bundling or 'coupling for purposes hereof. Particular titles and Product
categories wNI be designated by Seller as avaNabie for sale (and subsequently
withdrawn from availability on 24 hours'rior notice to Dfstnbvtor) as SeNer wiN direct for
each type ofApproved Distribution Channel and Approved Device (defined belaw) in
Seller's safe discretion. For the avoidance of doubt and subject to any terms, conditions
and limitatfons prescribed elsewhere in this agreement: (I) any titles of Products
delivered by Selfer ta Distributor under paragraphs 5 and 6 below, respectively, shaN be
deemed to be designated by Seller as avaNabte for sate through the Approved
Distribution Channels (and corresponding Approved Devfces) referred to In paragraph 4
below; and (ii) such titles, Approved Distributio Channels (and corresponding
Approved Devices), respectively, wiff be deemed approved for aN purposes hereunder
unless and until Sony subsequently withdraws same under the first sentence of this
subparagraph 1(b).

2. Term: 12 months. effective as of the earlier of (e) signfng of this agreement; or (b)
first offer of Products for sale b Dfstnbutor if a reed to fn writf b Self

On the non-terminating parly's receipt of such notice, the term
of the agreement shaNermfnate effective as of the date of tha termlnaNan notice
concerned, and aN parties shall be deemed to have fuffiNed ail of their obligationshereunder except those obligations which are intended to survive the end of the term of
the agreement (e,g., representations, warranties, indemnities, accounUng obligations,
reporting obNgations, security obligations and the Ifke).

3. 7a~larar: United Slates.

4. rovedDlstrfb tia C an el vedHandse

(a) Distributor will be authorized solely to sefl the Products through wfreless.
web, and other dlstnbvtfon channels that have, fn each fnstance, received Sony's prior
written approval (each such approved dlstnbution channel, an 'Approved Distribution
Channel"). Sony shaH retain the rfght af aN times during the Term, by notice to you, to
svbsequently disapprove an Approved DlstnbvNon Channel. Dfstribu agrees to

'W
fter receipt from Sony of notice un r the preceding

sentence, Distributor will be res nsibfe for aN aspects of the customer refatfonship-
incfudfng delivery of the Products, Anancfef pracessing of transactions (I.e., the
processing of each payment (end requested payment in the event that the appifcabie

Hi'. 242296 v, 7 MSL fsMU 04-13 I.2())I
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merchant bank rejects or declines the processing of the payment concerned) by or on
behalf of an end user customer effected by a credit card using the credit card settlement
process and procedure of the applicable merchant bank), bilgng, technical support and
customer service.

A ved Distribution Channe/s

includ affiliated Wa sites
Zi inMode Channel on ATILT Wireless rnMode deck
Nextel Web and NAP Deck/ Service which is run via the

content ment/dative atform
NoMa web and NAP sites
AOL web site s and WAP channels rln tones.aol.corn
MSN web sit s and WAP channels msnw .corn
Distributton vta print advertising or other marketing
campaigns allowing end-users to purchase Products via
Premium SMS billi

(b) Distributor will be authorized solely to sell the Products through handsets
(i.e. mobile wireless devices that are designed to access, store and playback Products)
that comply with the technical and digital rights managements specwcations attached
hereto as Exhibit A and that have, in each instance, received Sony's prior writlen
approval (each sich approved handset, an 'Approved Handset'. Prior to and during
the Tem you shaN be permitted to seek Sony's approval for handsets by Sony by
submllting the information set forth on Exhibit B hereto ln respect of each device for
which you are seeking approval.

(c) The offer, sale and/or fulfillment of Products hereunder will not contain
any materials or massaging that could be construed by a reasonable person as an
endorsement of any pmduct or service, or ae a "commercial tie-up" or commercial tie-
in or any similar use, in whole or in part. Distributor witt be responsible for an aspects
of the customer relationship — indudlng electronic delivery of the digital files, licenses
and permits to consumers, tinenctat clearances, biHing, and customer service.

deliver to Distributor all Pioducts in pre-encoded, digittzed mobile formats as required
for the apptfcabte Approved Devices for each Approved Distribution Channel.
Dtstributor wis not edil or othetwtse alter any of the Products, except as may be
reasonably necessary to distribute the Products through each Approved Distribution
( hannel fn accordance with a mutually agreed technical specification. Afi Pmfucts wN
be hosted and delivered sotefy from servers owned and controlted by Distributor ln the
Vnlted States. For the purpose of facwtatfng the delivery of the Products by Seller to
Otstrtbutor ln formats required by Oistributor, Seller w6l make Seiiat's proprietary
PartneiWeb exlranet platform available to Distributor. Distnbutor agrees to use the

ID: 242296 v. 7 MSL [SMU 04-i3 t2(t))
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PartnerWeb platform to input and define, through a web-based interface, its media file
forinals, preview file formats, rnetadata requirements, and content package defivery
speciTicaffons (coffectfvefy, the "Format Specifications"}. SeHer woe encode and deliver
lhe Products in accordance with the Format Specifications (to the extent said Format
Specifications are supported by Sel(er). Distributor wili be responsible for updating the
Format Specifications as necessary during the Term (e.g. adding new fife formats,
updating formats if technical requirements change etc.}, through the PartneAVeb
platform. Seller will provide Dfstributor with a confidential, private PartnerWeb account,
for its exclusive use solely in connection with the requirements of this Paragraph 5.
Distrfbutor agrees that it will not attempt to reverse engineer PartnerYVeb. share its
design with any 3rd parly, and acknowledges lhat PartneAVeb constitutes Confidentia
information.

6. inNaf Deliv an efres Sche ul ~ Wiihfn 30 days after the execution of this
letter agreement, Seller wfff deliver to Distrfbutor an initial complement of Products
including at least:

s) ~IMaster Tones
b) fhfumber of Celebrity Voice Ringers to be mutually agreed

Seller may provide periodic updates to the Pn3ducts, in fts sole dfscietion.

7. A agabill of Produ s or Sale Disfributorwiff use commercially reasonable efforts to
make Productsgefivered by Seller to Distributor available through each Approved Distributfon
Channel wfthfnt defter such deHvery.

I. ~prlnin 'nxlura will be made available lo Distributor pursuarlt to Ihe rate card"
whofesafe price for the Distributor in effed at the hme of the sale (or redemption, as the
case may be) by the end user consumer. The cun'ent rate card wholesale price in
effect for the Distributor as of the date hereof is as foflowe:

a) ~Masler Tcn:l
b) Celebri Vo'n rs: f

e, ArLs~ss»

to. ~nubttshin: Seller will secure and administer mechanical and slnchrcnlzslion Icsnsas,
as applicable, and shall be solefy responsible for all costs in connection fherewlh. Dfstributor
will secure and administer all performance and other necessary pubsshfng licenses, and shali
be solely responsible for al costs in connection therewith.

11. Securi I Usa e Rufes: The avaifabflity of products wiff be expressly condftfoned upon
compliance with the security, usage rules and DRM requirements and end user
acknowfedgments and license terms specNed by SeHer. Without limiting the generality of the

lo: 242296 v, 7 MSL [SMU Ori- i31.2(1)3
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foregoing: (I) Distributor agrees that each Product distributed hereunder shall be encoded to
prevent end users of the Products from exporting, copying, forwarding, or otherwise sharing
the Products wHh others, and (H) as a condition precedent to receiving deHvery of each
Product, each end user customer wiH acknowledge and agree In a binding end user license
agreement that'. (A) the Product concerned may not be exported, copied, forwarded, or
otherwise shared with others; and (B) the end user customer consents to have the foregoing
limitations on use enforced through technological means via the applicable security sotut)on
and/or DRM settings. Distributor acknowledges that Seller wHl have the right to approve each
security solulion. DAM and usage ruie set emp)oyed by Distributor for each Ptoduct category,
and that SeHar's usage rules in respect of )ts Products may be subsequently modNed or
changed by Seller, in its sole dtscret)on. Dlstributor further acknowledges that SeHer wI .
exercise reasonable efforts to provide Products, where appHcable, in Forward Locked
formats or in a format that is otherwise DRM protected, and may restrict d)strfbut)on of some or
aH Products to handsets that fully comply with the OMA 1.G Forward Lock standard, Nokia
Closed Content List (CCL), Yamaha SMAF Transfer Flag, or simHar standards. Nothing in the
preceding sentence shaH, however, reduce Distributor's obHgaHon to ensure that aH Products
hereunder are distributed ln strict compliance wNh clause g) above of this paragraph 11,

12. ~Re ~rtin . Distributor wI provide a monthly accounting of all Products sok4 all
Products redeemed, aH gross revenues received, aH actual monies due to SeHer, and
other relevant information, along with remittance of aH payments due. D)stributor wiH
make reporting avaHabfe electron)caHy in a ~efined format specified ln the Definilive
Agreement compatible with the requfrerttents of Seller's e)ecbonic reporting system,
which format wiH include at a rninimumI

~J tyistdbutor wie tmsect, bear and psy any and ati ttusm, duNe end customs or
any kTnd, however designated, levied or based in any way anywhere in the Territory
based on the perfonnance of Distributor's obligations under this letter agreement or the
sale or resale of any Products, lnduding aN sales, use, excise, purchase, value added
or sknilar taxes.

ID: 242295 v, 7 MSL jsMU04-t3I2(ll)
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P

quality standatds for products, including the accuracy and rellabwly of Distributor's
implementation and enforcement of the corresponding usage rules and DRM requirements,and the quagty of all Products prior to the time they are made avalabte for sale. !f anyProducts are below Seller"s standards at any time, Distributor wilt immediately take aI steps torectif'y any technical or quaiity deficiencies identified by Seller.

14.1. Names and tltrene s. Distributor wI not use any names, likenesme or
biographical materials pertaining to any Sony Artists other than in connection with
adversstng and promoting the applicable Programs. Att uses of such names, likenessesor biographical materials will be subject to Seller's prior written consent in each
instance.

15. Confidential ress releases.

in wrfting its respective attorneys, accountants and other professional advisors
(cottecttvety, "Advisors') to, hold in confklence and not communicate, transmit, publish,
disseminate or otherwise cpsctose any of the terms and conditions of this agreement or
any information regarding the olher party's business learned in the course of dealing or
performance hereunder {coitecttvety, "Confidential information }; provided, however,

ID 242196m 2 Mal lsMU 04-131,2( t)i
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that nothing in this paragraph t 5(a) v@t prohibit disclosure of such Confidential
information. (i) by the parties to'its financial officers, management, bankers or others as
may be reasonably necessary in the operation of Ns respective business; (li) by each
party to its respective Advhors to the extent that such disclosure is In the opinion of
such Advisors required to enable such Advisors fully to represent the party concerned;
(F!I) in connecthn with any legal or governmental proceeding; or (iv) to any iudictal,
governmental or regulatory body. NotwithstanrNng anything to the contrary herein,
GonMenttat Information shall not Indude It!formation which: 0) at or prior to the time of
disclosure by the Disclosing Party was known to or indepemhntfy developed by the'e
appropriated by the Receiving Party or third party; (il) at or after the time ot dhclosure
by the Disclosing Party becomes generally evadable to the public through no wrongful
or negligent act or omission on the Receiving Party's part; (I) the Receiving Party
receives from a third party free to make such disclosure without breach of any iegal
obligation,"andior (Iv) is required to be dlscfoped pursuant to any statute. regulation,
order, subpoena or document discovery request.

(b) No press releases or other public statements without prior mutual written
approval.

- ~ &

records and books of account in accordance with GAAP applied on a consistent basis,
which wiN include, at a minimum, ail documentation needed by Seller to compute and
verify the payments payabfe to Seller hereunder, and to verify all of the Information
required to be delivered to or otherwise made available to Seller in connection with the
performance of this Agreement. Upon reasonable advance written notice, Seller wiH
have the right to examine those books and records at any time during Distributor's
normal business hours at the place where such books and records are normally
maintained, and to make copies of them and extract information from them.

(b) Vpon reasonable advance notice, Seller will have the right, at its own
expense, to conduct technical audits of the Distributor for the purpose of observing and
verifying the storage, hosting, security, serving, delivery and other use of the Products,
inctudtng, for the avoidance of doubt and without tfmitatkxi, all hardware and sofbvare
components and systems uMzed by Distributor, including server togs, and all
documentation setting forth DistributoVs poNcies and procedures with respect to securityfeatures and formats, wherever any such hardware and software components and
systems and documentation are maintained or stored, as applicable, including, without
limitation, any and all data centers and information technology departments performingservices or operations In connection with or on behalf of the Distributor,

11. T~ormlnatfa .

(a) (1) Upon fhe occurrence of any Default Event, in addition to any other
rights and remedies which Seller has under this letter agre'ament or othewise, Sailer
may terminate the Term upon notice to Distributor. No exercise of any right or remedy

ID. M296v,7 MSL [SMU 04-! 3! 2(l))
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hereunder wIll limit Seller's righi to recover damages by reason of Distributor's default,
Seller's right to exercise any other right or remedy under this subparagraph 17{a), or
any of Seller's other rights or remedies.

(2) A "Default Event" ineans: (i) Distributor's failure to timely make
payments required hereunder or render reports or accountings as and when due or
cooperate or render any information or documents required to be furnished or otherwise
made availabfe to Seller as and when required hereunder; (if) Dfstribufor's breach of any

, of Dfstributor's representations, warranties, covenants or obligations hereunder, or
Distributor's (ailure to fufffff any of Distributor's material obligations hereunder, (iii)
Distributor's bankruptcy or Insolvency, or the dissolution or the liquidation of Distributor's
assets, or the Sino of a petition in bankiuptcy or insotvency for an arrangement or
reorganfxation by, for or against Distributo, or the appolnlment of a receiver or a trustee
for all or a portion of Distributor's property, or Ofstributor's making an assignment for the
benefit of creditors; {lv) Ofstributor's attempt to assign any of Dlstributof's rights under
this Agreement in contravention of this letter agreement without Seller's prior written
consent, or the successfon of any of those rights to any other Person by operation of
Iavr, (v) lf as a resuit of Dlstrihutor's acts or omissions any Persons other than eligible
purchasers through the applicable Approved Distribution Channel obtain access to the
Products in aotravention of the tenne and limitations regardfng access thereto
prescribed herein; (vi) lf for any reason Distributor ceases dofng business in the
ordinary course and/or there is a substantial dimfnulfon In the aMfty of Distributor to
effectively carry on its business in general or any aspect thereof or the business of theService in particufar, and/or (viii) In the event of a change of control of Dfstributor.

(b) Upon termination or earlier expfration of the Tenn: (1) all rfghts granted to
Distributor herein will frnmediately terminate, and Distributor will not thereafter have any
rfght to make any use of any Products; (2) Distributor will immediately return, delete ordestroy all Products (together with all computer files, software or other media
embodying 'lhe Pmlucts), as Seller wfff direct in Seffei s sole dfscrethn; (3) Dtstrfbutor
wftf.immediately remove afi links to web sites or other properties owned or controlled bySeller, and (4) all monies then due or to become due to Seller wiff become immediatelydue and payabte.

18. Misc. (a) All notices under this agreement will be in writing and wIII be given bycourfer or other personal delivery or by registered or certified mail; provkfed, howeverthat notwithstanding anything efsewhere herein, take@own notices msy be via
facsimile, electronic mail or any other effective method of written communication).

{b) This agreement has been entered fnto ln New York, snd the validity,
interpretation and legal effect of thfs agreement wiff be governed by the faws of New
York appffcabte to oontracts entered into and performed entirely wfthiri New York
(without giving effect to any conact of faw principles under New York law). The New
York courts (sfate and federal), wSI have sole Juiisdfctfon of any controversies regardfngthis agreement The parties wafve any and afl ohjectkes ta venue in those courts and
hereby submit to the jurisdiction of those courts.

to; 242296 v. 7 Msf. [SMU 04- I 312(i I)
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(c) (t) Seller may assign Seller's rights under this agreement in whole or
in part to any subskliary, affiliated or controlling corporation, to any Person owning or
acquiring a substantial portion of the stock or assetsof Seller. or to any partnership or
other venture in which Seller participates, and such rights may be similarly assigned by
any assignee.

(2) Distributor may assign Distributor's rights under this agreement to another
corporalion, subject to the folowing conditions:

(A) The assignee shall be subject to Sony's approval, which
approval Sony shall not unreasonably withhold (Sony shall not be deemed
unreasonable in rejecting any assignee that is a Triggering Person or a
person engaged in Objectionable Activities};

(8) The assignment shall not be etfectlve until you have
delivered to Sony an instrument satisfactory to Sony ln Sony's sole
discretion effecting the asslgnrnent and the assignee's assumption of your
obligations, and Sony has executed that instrument to evidence Sony's
approval of it;

(C) No such assignment shall reiieve you of your obligations
under lhis agreement; and

{D) lf such an assignment takes place, any further transfer of the
rights assigned shall be subject to the same conditions.

Any purported assignment by you in violation of this section 18(c}(2} shell be voki.

of such person or entity thai is engaged in the business of se0ing or otherwise maldngavailable records (as that lerm is understood in the United States phonograph recordindustry) (Including, for the avoidance of doubt, internet music retailers); (Il) a person orentity or any affiliate of such parson or entity that is engaged in the recording industry;
(iH) a person or entity or any afliate of such person or entity that is engaged in the
music publishing industry; (iv) a person or en5ty or any a5liate of such person or entitythat ls engaged in the radio„ television andfor backgroundffoiaground mush industry; (v)a person or enNy or any aflitlate of such person or entity that is engaged ln anybusiness that owns or controls a a~fled 'poitat web site or a consosdated network of
web sites; (0) a person or entity or any afliate of such person or en6ty that is engagedin the business of manufacturing andfor selling consumer etectrontcs devices; (vii) aperson or entity or any aSffate of such person or entity that is engaged in the businessof selling blank digital recording medta (other than those products in respect of which
appropriate royalties are paid in accordance with the Audio Home Recording Act
amendments to the United States Copyright Law), products designed to circumvent
copy protection mechanisms (e,g., audio andlor video stream capture software) or any
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service that directly or indirectly facilitates the reproduction, distribution, display and/or
performance of copyrighted materials without the express authorization of Ihe applicable
rightsowners, and/or (viil) any person or entity or any affNhte of such person or entity
that is a Prohibited Entity. ln each case, Distnbutor may request that Sony inform
Distributor whether a potential acquirer of Distributor constitutes a Prohibited Entity.

A
(or the parent, subsidiary, af8late or licensee of any such entity) against which Sony or
any licensee, either direcQy or indtrectly, has an actual or potential claim arising out of
the unauthorized reconllng, manufacture, distnbutton, sate, reproduction {or other use)
of any Products or other property or other tangible or tntangibte rights, of which Sony
shall inform Distributor, or (8) an entity (or the parent, subsidiary, afQiate or licensee of
any such entity) Involved in litigation with Sony arising out of the unauthorized
recording, manufacture, distribution, sale, reproduction (or other use) of any Property or
other property or other tangible or intangible rights.

N)
parties, any one {1) or more of the following activities: maintaining a web site that
facitates and/or promotes illegal activity, depicts sexually expHcit images, promotes
violence, promotes dlscdmlnatton, incorporates any materials that infttnge or assist
others to infringe on any intellectual property rights, engages ln the endorsement of
poliltcat positions or political candidates, engages in the sale or advertisement of,
tobacco, firearms, personal hygiene products. pornography, religious causes or any
other subject matter which Sony deems in its sole, unrestricted discrelion to be
objectionable.

{d) You will at ail times Indemnify and hold harmless seller and any licensee
of Setter from and against any and all claims, losses, damages, liabilities, costs and
expenses, including, without limitation, legal expenses and reasonable counset fees,
arising out of any breach or alleged breach by you of any warranty, representation,
covenant or agreement made by you.

{e) To the best of Sony's knowledge, Sony represents and warrants that theuse ot'the Products as and to the extent expressly permitted herein will not violate or
Infnnge the rights of any third parties. Sony wiN at all times indemnify and hold
harmless Distributor from and against any and aN third-party claims, losses, damages,
Habilities, costs and expenses, including, without limitatkn, outW-pocket legal expenses
and reasonable outW-pocket counsel fees, arising out of Sony's breach of the
preceding representation and warranty.

(f) No change or termination of this Agreement shall be binding upon Sellerunless it is made by an tnsttument slgned by an authorized officer of SeNer. A waiver byeither party of any provision of this agreemant ln any instance wilt not be deemed a
waiver of such provision, or any other provision hereof, as to any future instance or
occurrence. Ail remedies, rights, undertakings, and obligations contained tn this
agreement will be cumutative and none of them wiN be ln timttatton of any other remedy,

lo: 242296 v. 7 to MSL [SMU 04- t3 f.2(t)i
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right, undertaking, or obligation of either party. If any part of this agreement, or the
applicathn thereof to any party, will be adjudged by a court of competent jurisdiction to
be invaBd. such judgment will not affect the remainder of this agreement, which will
continue in full force and effect, or the application of this agreement to the remaining
parties.

Very truly yours,

SONY MUSIC, Group of
Sony Music te nment c.

ACCEPTED AND AGREED TO:

ZINGY lNC

By

ROM WILCOX

EVP, BA B NT, SMEI
SVP. BA S ADM., SONY MUSIC, A GROUP OF SMEl

ID. 242290 v 7 MSL fSMU 04-) 3 I.2(1)]
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Exhibit A

TECHN)CAL AND DIGITAL RIGHTS MANAGEMENT SPEClFICATIONS

Handsefit lhat support the following DRM/fonrrard-lock rnechanlsm shaN be deemed to
comply with Sony's technical and digital nghts management specifications:

Forwardkeck {as set forth tn the OMA DR@ Requirements Version 1.0 or its
successor version)

"OMA means the Open Mobile Alliance.

2. Yamaha SMAF Transfer" Flag

3. Nokla CCL MIME type4svel Protection

tk4A
sJ

l

rD: 242296 v. 7 l2 MSL (SMU 04-Did(l)j
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EXHIBIT B
(Appended in accordance with subparagraph 4(b))

CONTENT AN H D T AN PECIFICATIONS

PART I. HANDSET PECIFICA ONS

A. General Handset Information

(FORM}

Model:

Interfaces:

(Examples: PC cable, IR, Bluetooth)

PART Il, HANDSET CONTENT SPECIFICATIONS

A. Rin one Fo atS ciTical' in I F t")

, File Format(s):
2. Maximum File Size:
3. CODEC:
4. Bitrales 8 Bitdepth:
5. Max. Signal Level:

B. Prevl w Sound li iles

1. Number of formats per song: 2
2. Format(s): Real Audio, Windovrrs Media Audio
3. COOEC(s): Real Audio, Windows Media Audio
4. Bitrate(s):

NOTE: The Sound Clips shall not be streamed by the Distributor at bit rates exceeding
64kbps. The Distributor shall not make the Ringtone Format file avasable as the
preview file.

Ringtone Format weal be provided by Sony to Distributor with DRM protection as follows:

a. DRM Formal:
(Exampie: OMA Version 1.0 Forward Lock)

ID: 2422M v. 7 l3 I4SL ISMV 04-I 31.2( ill
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b. File Extension:

Does the Handset enable a Rfngtone Format file with the specified DRM to be sent out
of the Handset by end-users?

Yes
interface:

No

Does the Handset enable unprotected music files to be transferred to Handset by end-users'
Yes

FIe Types:
interface:

No
(Example: user sends unprotected MP3 to device via iR interface and assigns said MP3

. as ringtone)

E. Comments bv Olstributor

F. Dlslributor Contact Person

Handset and Content SpeciIcatlons Approval by Sony

Handset Approved:

Date:
Sy:
Title:

Yea No

ID 24229sv 7 l4 MSL [Shfg 04 13 l2(i)j
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CERTIFICATE OF SERVICE

I hereby certify that on the 13th day of June 2008, I caused a true and correct copy of the
Public Version of the RECORDING INDUSTRY ASSOCIATION OF AMERICA'S
UNOPPOSED MOTION TO INVOKE THE PROTECTIVE ORDER IN CONNECTION
WITH COPYRIGHT OWNERS'RIAL EXHIBIT 415 to be served upon the following by
electronic mail and UPS overnight delivery:

Fernando R. Laguarda
Thomas G. Connolly
Charles D. Breckinridge
Kelley A. Shields
HARRIS, WILTSHIRE k, GRANNIS, LLP
1200 Eighteenth Street, NW
Washington, DC 20036
Phone: (202) 730-1300
Fax: (202) 730-1301
laguarda@harriswiltshire,corn
tconnolly@harriswiltshire,corn
cbreckinridge@harriswiltshire.corn
kshleids@harrlswlltshlre.corn

Counselfor DiMA

Robert E, Bloch
MAYER BROWN LLP
1909 K Street, NW
Washington, DC 20006
Phone: (202) 263-3203
Fax: (202) 263-5203
rbloch@mayerbrown.corn

Counselfor EMI Music Publishing

Jay Cohen
Aiden Synott
Lynn Bayard
PAUL, WEISS, RIFKIND, WHARTON R GARRISON
1285 Avenue of the Americas
New York, NY 10019
Phone: (212) 373-3000
Fax: (212) 757-3990
jaycohen@paulweiss,corn
asynnott@paulweiss.corn
Ibayard@paulweiss.corn

Counselfor NMPA, SGA, and NSAI

I further hereby certify that on the 13th day of June 2008, I caused a true and correct copy
of the foregoing Public Version of the RECORDING INDUSTRY ASSOCIATION OF
AMERICA'S UNOPPOSED MOTION TO INVOKE THK PROTECTIVE ORDER IN
CONNECTION WITH COPYRIGHT OWNERS'RIAL EXHIBIT 415 to be served upon
the following by electronic mail only:

Bob Kimball, General Counsel
RealNetworks, Inc.
2601 Elliott Avenue
Seattle, WA 98121
bkimball@real.corn
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Kathryn Wagner
Vice President K Counsel
National Music Publishers'ssociation, Inc.
601 West 26th Street, 5th Floor
New York, NY 10001
kwagner@nmpa.org



Ajay A. Patel
Sony Connect, Inc.
1080 Center Drive
Los Angeles, CA 90045
Ajay.Patel@sonyconnect.corn

Carl W. Hampe
Baker &, McKenzse LLP
815 Connecticut Avenue, NW
Washington, DC 20006
carl.hampe@bakernet.corn

Counselfor the Songwriters Guild ofAmerica

Matt Railo
Kevin Saul
Apple Computer, Inc.
1 Infinite Loop
MS 3-ITMS
Cupertino, CA 95014
mrailo@apple.corn
ksaul@apple.corn

Charles J. Sanders j

Attorney at Law PC
29 Kings Grant Way
Briarcliff Manor, NY 10510
csanderslaw@aol.corn

Counselfor the Songwriters Guild ofAmerica
I

Tom Rowland
MusicNet, Inc.
845 Third Avenue
11th Floor
New York, NY 10022
trowland@musicnet. corn

Rick Carnes
The Songwriters Guild of America
209 10th Avenue South, Suite 321
Nashville, TN 37203
rickcarnes@songwritersguild.corn

Aileen Atkins, General Counsel
Napster, LLC
317 Madison Avenue
11th Floor, Suite 1104
New York, NY 10017
aileen.atkins@napster.corn

Jennifer Baltimore Johnson
Monica Schillan
James Villa
America Online, LLC
22000 AOL Way
Dulles, VA 20166
j.baltimore@corp.aol.corn
monica.schillan@corp.aol.corn
james.villa@corp.aol.corn

William B. Colitre
Royalty Logic, Inc.
21122 Erwin Street
Woodland Hills, CA 9 I367
bcolitre@musicreports.corn
bcolitre@royaltylogic.corn

George Cheeks, General Counsel
MTV Networks
1515 Broadway
New York, NY 10019
George.Cheeks@mtvn.corn

Matthew Hersh
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June 16, 2008

BY HAND DELIVERY

Copyright Royalty Judges
Library of Congress
James Madison Memorial Building
101 Independence Avenue, SE
Washington, DC 20559-6000

Jenner &: Block ts.s
1099 New York Avenue, NW
Suite 900 South
Washington, DC 20001
Tel 202-639-6000
www jenner.corn

Ltndsay C. Hamson
Tel 202 639-6866
Fax 2o2 661-y966
lharrison@jenner.corn

Chicago
New York
Washington, 0(:

Re: In the Matter ofMechanical and Digital Phonorecord Delivery Rate
Adjustment Proceeding
Docket No. 2006-3 CRB DPRA

To the Copyright Royalty Judges:

The Recording Industry Association ofAmerica ("RIAA") is today filing its admitted exhibits
from the rebuttal phase ofproceeding, which is composed of four volumes. Two volumes
contain the Restricted version of the exhibits, and two volumes contain the Public version of the
exhibits. Accompanying this letter are an original version of each of the four volumes, as well as
five copies of each and two CDs, containing an electronic version of the Restricted version of
RIAA's admitted rebuttal exhibits and the Public version ofRIAA's admitted rebuttal exhibits.

Please let us know if you require any additional information regarding this matter.

Lindsay C. Harrison

cc: Counsel for Copyright Owners
Counsel for Digital Media Assocation

~lMeVZD0
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CERTIFICATE OF SERVICE

I hereby certify that on the 16th day of June 2008, I caused a true and correct copy of the
foregoing Restricted Version of the RIAA's Admitted Rebuttal Case Trial Exhibits and
Public Version of the RIAA's Admitted Rebuttal Case Trial Exhibits to be served upon the
following in .PDF format by electronic mail and in paper and on CD in .PDF format by USPS
first-class mail:

Fernando R. Laguarda
Thomas G. Connolly
Charles D. Breckinridge
Kelley A. Shields
HARRIS, WILTSHIRE & GRANNIS, LLP
1200 Eighteenth Street, NW
Washington, DC 20036
Phone: (202) 730-1300
Fax: (202) 730-1301
laguarda harriswiltshire.corn
tconnolly@harriswiltshire.corn
cbreckinridge@harriswiltshire.cornkshields@harriswiltshire.corn

Counselfor DiMA

Jay Cohen
Aiden Synott
Lynn Bayard
PAUL, WEISS, RIFKIND, WHARTON &, GARRISON
1285 Avenue of the Americas
New York, NY 10019
Phone: (212) 373-3000
Fax: (212) 757-3990
jaycohen@paulweiss.corn
asynnott@paulweiss.corn
lbayard@paulweiss.corn

Counselfor NMPA, SGA, and NSAI

Robert E. Bloch
MAYER BROWN LLP
1909 K Street, NW
Washington, DC 20006
Phone: (202) 263-3203
Fax: (202) 263-5203
rbloch@mayerbrown.corn

Counselfor EMI Music Publishing

Lindsay C. Harrison
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CERTIFICATE OF SERVICE

I hereby certify that on the 16th day of June 2008, I caused a true and correct copy of the
foregoing Public Version of the RIAA's Admitted Rebuttal Case Trial Exhibits to be served
on CD in .PDF format upon the following by USPS first-class mail:

Bob Kimball, General Counsel
RealNetworks, Inc.
2601 Elliott Avenue
Seattle, WA 98121
bkimball@real.corn

Kathryn Wagner
Vice President 0 Counsel
National Music Publishers'ssociation, Inc.
601 West 26th Street, 5th Floor
New York, NY 10001
kwagnerInmpa.org

Ajay A. Patel
Sony Connect, Inc.
1080 Center Drive
Los Angeles, CA 90045
Ajay.PatelI sonyconnect.corn

Carl W. Hampe
Baker k, McKenzie LLP
815 Connecticut Avenue, NW
Washington, DC 20006
carl.hampeNbakernet.corn

Counselfor the Songwriters Guild ofAmerica

Matt Railo
Kevin Saul
Apple Computer, Inc.
1 Infinite Loop
MS 3-ITMS
Cupertino, CA 95014
mrailo@apple.corn
ksaul@apple.corn

Charles J. Sanders
Attorney at Law PC
29 Kings Grant Way
Briarcliff Manor, NY 10510
csanderslaw Naol.corn

Counselfor the Songwriters Guild ofAmerica

Tom Rowland
MusicNet, Inc.
845 Third Avenue
11th Floor
New York, NY 10022
trowland@musicnet.corn

Rick Carnes
The Songwriters Guild of America
209 10th Avenue South, Suite 321
Nashville, TN 37203
rickcarnes@songwritersguild.corn
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Aileen Atkins, General Counsel
Napster, LLC
317 Madison Avenue
11th Floor, Suite 1104
New York, NY 10017
aileen.atkins@napster.corn

Jennifer Baltimore Johnson
Monica Schillan
James Villa
America Online, LLC
22000 AOL Way
Dulles, VA 20166
j.baltimore corp.aol.corn
monica.schillan corp.aol.corn
james.villa corp.aol.corn

William B. Colitre
Royalty Logic, Inc.
21122 Erwin Street
Woodland Hills, CA 9 I367bcolitre@musicreports.corn

bcolitre@royaltylogic.corn

George Cheeks, General Counsel
MTV Networks
1515 Broadway
New York, NY 10019
George.Cheeks@mtvn.corn

Lindsay C. Harrison
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